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First Supplement to Memorandum §9-58

Subject: Study L-608 — Deposit of Estate Planning Documents With
Attorney (Comments of State Bar Team 4)

Attached to this Supplement as Exhibit 1 is a letter from Team &
of the Estate Planning, Trust and Probate Law Section of the State Bar,
commenting on the draft prepared for the last meeting (Memo 89-72).
Although that draft is superseded by the draft attached to the basic
memo (89-88), some points made by Team 4 still apply to the present
draft. These are discussed below,

§ 704, Document

The staff agrees with Team 4's suggestion to revise Section 704 as
follows:

704. '"Document" means any of the following:

(a) A signed original will, declaration of trust, trust
amendment, or other document medifying a will or trust.

{b) A signed original power of attorney.

{c) A signed original nomination of a conservator.

{d) Any other signed original instrument fer-which-—the
atteorney——iasues—a—reeceipt—that-expresoly-—prevides—that -the
depeait-ie-Dbeing -made-under that the attorney and depositor
agree in writing to make subject to this part.

§ 710, When attorney may accept a will for deposit

Proposed Section 710 provides:

710. (a) An attorney may accept a will for deposit from

a depositor with whom the attorney has no family relationship

only if the depositor has made a specific request, not

solicited by the attorney, for the attorney to do so.

{b) With the approval of the Supreme Court, the Board of

Governors of the 3State Bar may provide by rule for the

sanction for violation of this section.

Team 4 wants to delete Section 710 because it may imply “that it
is never in the best interest of a client to have an attorney retain
estate planning documents.” The section, of course, does not go so
far., The section is to deal with concern that attorneys should not ask
the client for the will, The staff is reluctant to recommend
legislation that may encourage attorneys to engage Iin a practice that
many think is dubious. On the other hand, the staff recognizes that

Section 710 is controversial. Does the Commission wish to keep it?
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§ 721. Attorney's standard of care

Team 4 would revise subdivision (b) of Section 721 to provide that
the attorney is not liable for loss or destruction of a document in the
abhsence of gross negligence or intentional malfeasance. The staff is
opposed to this. It would insulate an attorney-depositary against
ordinary negligence. As a fiduclary, the attorney should not be so
insulated. If it is a questionable practice for an attorney to accept
estate planning documents for safekeeping (and the staff thinks it is),
the standard of care should not be lower than strangers owe to one
another.

§ 722, Successor attorney not liable for fallure to verify document

The staff agrees with the substance of Team 4's suggestion to

revise Section 722, The staff would revise the section as follows:

722, A-suecessor—attorney -who-aeeepts The acceptance by
an attorney of a document for safekeeping is—net——liable-fer
failure-—-to——verify——the——eompleteness——or——-correctness——of
information—or—-documenta--received -Frem—a—-predecesser 1mposes
no duty on the attorney to ipguire into the content,
validit invalidit or completeness of the document, or the
correctness of any information in the document .

The Comment should note that Section 722 does not relieve the
drafter of the document from the duty of drafting competently.

2 Payment of compensation and eXpenses

§ 724, MNo lien on document
Team 4 would revise Section 723 and combine it with Section 724.

The staff has no objection. The combined section would read:

723. {(a) A-depesiter—is -net-reguired-to-eompensate—-the
atEeFReY—--or-—pay—the—-attorney's If so previded in a written
agreement signed by the depositor, the attorney may charge
the depositary for compensation and expenses incurred in
safekeeping or delivery of the document unlese——expressly
required——to—-do—8o-—d—-a—written—agreenent-—odgned-—-by——the
depesaiter ,

{(b) No lien arises for the benefit of the attorney on a
document deposited with the attorney, even 1f provided by
agreement.

§ 730, Termination by depositor on demand

Team 4 is divided on the question of whether an attorney in fact

acting under a durable power of attorney should be able to demand and
receive the depositor's will. The staff thinks an attorney in fact




acting wunder a durable power of attorney which confers general
authority with respect to "estate transactions" is now authorized to do
so under Civil Code Section 2467. The staff would make this clear in
the Comment to Section 730.

§ 733, Termination by attorney transferring document to another

attorney or trust company

Based on the comments of Team 4, the staff would revise Section
733 as follows:

733, (a) An attorney may terminate a deposit by
tranaferring the document to another attorney or te a trust
company if all of the following requirements are satisfied:

(1) The attorney Intends to retire, resign, or become
inactive.

(2) The attorney does not have actual notice that the
depositor has died.

(3) The attorney has given—-teasonable mailed notice to
the last Xknown address of the depositer to reclaim the
document and the depositor has failed to do s¢ within a
reagenable—time 90 days .

(b) If the attorney has died, the attorney's partner es
+ personal representative , or person in possession of the
attorney's property may terminate the deposit as provided in
subdivision (a).

{¢) The attorney may mnot accept anvy fee or compensation
from a transferee for transferring a document under this
section,

¢e) (d) Transfer of a document under this section is mnot
a walver or breach of any privilege or confidentiality
assoclated with the decument, and is not a violation of the
rules of professional conduct. If the document is privileged
under Article commencing with Section 950) of the Evidence

Code, the document remains privileged after the transfer,

The staff has not made two changes to Section 733 suggested by
Team 4:

(1) Team 4 would delete paragraph (1) of subdivision (a), sc there
need be no showing that the attorney intends to retire, resign, or
become inactive, This would allow an attorney-depositary to terminate
a deposit at any time. The staff is concerned that this would be
contrary to the law of ballments, and probably contrary to the
expectation of depositors. On the other hand, if the attorney-
depositary cannot find the depositor, should the attorney be reguired
to keep the document indefinitely? This is a poliey question for

Commission decision.




{2) In subdivision (b), Team 4 would add "shareholder,"
presumably to deal with the situation where the depositary is a law
corporation. See proposed Section 701 ("attorney" includes a law
corporation). However, if the depositary is a law corporation, the
depositary cannot have died as contemplated in subdivision (b).

4, Termination by depogitary after death of deposito

The staff agrees with the following revision suggested by Team 4:

734. (a) Subject to subdivieion——(b) subdivisions (b)
and (c) , after the death of the depositor an attorney may

terminate a deposit by personal delivery of the document to
the depositor's personal representative y—esy—if .,

(b} If the document is a trust, an attorney may
terminate a deposit by personal delivery of the document
either {1)—te—the-clerle—of-the-superier—-court-in--the -preper
eounty—for--commencenent —of-—a--procecding——under-Diviaion—9
{eommeneing—with-Seetdon--15000), to the depositor's personal
representative or £23 to the trustee named in the document.

€b} (c) If the document is a will and the attorney has
actual notice of the death of the depositor, an attorney may
terminate a deposit only as provided in Section 8200,

Team 4 points out that "document™ includes a power of attorney,
and asks vhether it is appropriate to deliver a power of attorney to
the grantor's perscnal representative. The personal representative
seems to be the logical one to receilve the power of attorney, but the
staff sclicits the views of practitioners on this question.

Team 4 would change the order of the subdivisions 1in Section 734.
The staff has not done this, since subdivision (a) states the general
rule and subdivisicns (b) and {c¢) state particular rules that are
somewhat different. This seems to be the logical order.

Team 4 would add language to subdivision (¢} to provide that
deposit of a will be terminated "only by depositing the document with
the court as provided in Section 8200, The staff's problem with this
is that 1t 18 an incomplete paraphrase of Section 8200. The staff
thinks that one using the statute should look at Section 8200 to

determine what its provisions are,

Respectfully submitted,

Robert J. Murphy III
Staff Counsel
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Re: LRC Memo 89-72, Deposit of Estate Planning Documents
Dear Jim:

On September 8, 1989, Clark Byam, Lloyd Homer, Barbara Miller,
Bruce Ross, and I discussed LRC Memo 89-72, Deposit of Estate
Planning Documents.

In general, Team 4 thought that Memorandum 8%-72 was a great
improvement over prior versions dealing with this same subject.
Team 4 firmly believes that the Probate Code sections dealing
with the Deposit of Estate Planning Documents must be as expli-
cit as possible. Transferring estate planning documents repre-
sents a "high risk" area for attorneys. In addition, members
of the public are adversely affected when estate planning docu-
ments cannot be located thus delaying the opening of a probate,
the appointment of a conservator, the disposition of an estate
or some other matter to which the missing estate planning docu-
ments pertain. For these reasons, these statutes must be
explicit, detailed and unambiguous. '

In addition to the above general comments, Team 4 has numerous

i specific comments about the proposed statute. These comments,
which will follow the chronological order set forth in the pro-
posed Law Revision Commission draft, are as follows:

‘1, Section 702(b). Depositary.

1.1 Team 4 is concerned about the scope of the term
"depositary". If an attorney sells his/her practice,
is the purchaser a transferee under the terms of this
Section? The answer is apparently yes; however,

Team 4 suggests that the statute be clarified.

1.2 The werds "successor" and "transferee" must be used
most carefully; Team 4 suggests that their use in
this subsection be reexamined.
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2.

Section 704. Document. This section, and particularly
subsection (d), engendered a substantial amount of discus-

sion among the Team 4 members who participated in the con-
ference call. The major issue is whether the provisions of
subsection (d) are intended to pertain only to estate plan-
ning documents, or whether the section is also intended to
apply to other documents which are not tradltionally estate
planning documents but which may be treated in the same
manner, i.e., qualified retirement plan documents. One
reason for the concern is that subsection (d)} does not
confine itself to estate planning documents (the words used
are "Any other signed original instrument . . .") nor does
it set forth an exception for older documents for which no
receipt was requested or received.’

Team 4 feels that there may be considerable difficulty in
defining exactly what constitutes an estate planning docu-
ment. For example, do estate planning documents include a
premarital agreement, an insurance beneficiary designation,
or a qualified retirement plan beneficiary de51gnatlon°
Team 4 discussed several alternative solutions. One is to
confine subsection (d) to estate planning documents only;
the difficulty with this proposed solution is that defining
estate planning documents in and of itself may be difficult
(above). Another solution is to say that the section
clearly applies to the documents listed in subsections (a),
(b) and (c), but that no other document should be included
unless the individual so agrees. Team 4 believes that the
best solution is that the section should include subsec-
tions (a), (b) and (c) and that subsection (d) should be
rewritten so that it includes any documents that the
parties elect in writing to make subject to this part.

ection 0. Wh ttorne a t Document For
Deposit. Team 4 feels strongly that section 710 should be
reworded. The section seems to imply that it is never in
the best interest of a client to have an attorney retain
estate planning documents. Team 4, however, believes that
the client should have an option to leave documents with an
attorney and that at times it may, in fact, be in the
client's best interest for the attorney to retain his/her
estate planning documents.

Whether or not an attorney retains estate planning docu-
ments is not and should not, constitute an ethical viola-
tion. Team 4 suggests that section 710 be deleted. How-
ever, the Law Revision Commission may want to suggest that
a rule of practice be promulgated (as distinguished from a
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4.

5.

substantive legal rule) that attorneys, as a general
course, not retain original estate planning documents.

Sectjon 721. Depositary's Standard of Care.

4.1 Team 4 was particularly concerned with the provisions
of subsection 721(b). Subsection (b) could create
tremendous liability for attorneys. In addition,
various practical problems arise. For example, the
depositary may no longer be aware of or be able to
find the depositor. In other words, subsection (b)
seems to encourage a contrary result to that which is
intended. Team 4 believes that, absent gross negli-
gence or intentiocnal malfeasance, the depositary
should not be liable for the loss or destruction of
an estate planning or any other document which is
entrusted to it.

4.2 Under the comments of section 721, Team 4 has the
following comments: (a) In the second paragraph, the
word "may" should be added after the word "still";
(b) The entire last paragraph of the comment should
be deleted inasmuch as it simply repeats the comment
to section 720.

Secti 722. ccessor Deposita Not Liable for Failure

to Verify Document.

5.1 Team 4's concerns with section 722 echo its concerns
about section 721 in that a contrary result to that
intended may occur because of the wording used in the
section. With respect to section 722, Team 4 sug-
gests that the word "successor" (line one) be deleted
in its entirety. Team 4 also believes that the sec-
tion should be rewritten in order to clearly estab-
lish that the depositary has no duty to analyze,
correct, contest or otherwise be concerned with the
validity or invalidity of a document. The depositary
has absolutely no responsibility nor liability
respecting the contents of a document. Rather, the
depositary's duty is to use reasonable care to safe-
keep the document. Team 4 suggests that section 722
be rewritten as follows:

"A depositary, acting in the capacity
of depositary, has no duty to inquire
into the content, validity, invalid-
ity, completeness of any document or
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correctness of information contained
in any document received pursuant to
this section."

5.2 The comment to this section should state clearly that
this section does not affect the depositary's duty as
an attorney.

6. Section 723. Payment ompensatijo d enses o
Depositary. Team 4 suggests that sections 723 and 724 be
combined. Team 4 suggests that the new section 723 be
reworded so that it says:

"If compensation is charged, then it shall
be so provided in a written agreement
signed by the depositary."

Further, this section should state that no lien shall arise
as a result of any such charge.

7. Section 730. Terminatjon by Depositor on Demand. Team 4

had an extensive discussion as to whether or not this sec-
tion should encompass the conservator of an estate or an
individual designated under a durable power of attorney.
Unfortunately, Team 4 could not arrive at a consensus, and,
therefore, simply presents the question as an issue for the
Commission to consider.

Harvey Spitler, a Team 4 member, suggests that the
following language reflects the correct approach:

i "7.30. A depositor, or his attorney in
fact acting under a durabkle power of attor-
ney, may terminate a deposit on demand, in
which case the depository shall deliver the
document to the depositor or to the attor-
ney in fact if the depositor is then inca-
pacitated.”

As mentioned above, Team 4 has a divergence of views about
both the general approach; therefore, I am certain that
Teanm 4 also would have differing views about the above-
proposed language.

8. Sections 73 3. inati osit Deli-—
" very as Adreed; Termination by Attorney Transferring Docu-
ment to Another Depositary. Team 4 is uncertain as to the

interrelation between sections 732 and 733. Tean 4
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9.

believes that it is these sections in particular that
require clarification as to whom each applies. Team 4
believes that section 732 refers to anycne who is acting as
a depositary, but that section 733 only applies to an
attorney who is acting as a depositary. Team 4 feels that
section 733 should, in the body of the section, make it
clear that it is only referring to an attorney.

Harvey Spitler suggests that the following language
reflects the correct approach:

n7.32. A depository may terminate a depo-
sit by personal delivery of the document to
the depositor, or to the depositor's attor-
ney in fact acting under a durable power of
attorney if the depositor is then incapaci-
tated, or by the method agreed on by the
depositor and depository.”

As mentioned above, Team 4 has a divergence of views about
both the general approach; therefore, I am certain that
Team 4 also would have differing views about the above-
proposed language.

ctj 733 e i b tto n ument
to Another Depositary.

9.1 Team 4 feels that the provisions of Section 733 are
ambiguous inasmuch as it is unclear whether one or
two notices are required.

9,2 Regarding Section 733(a)(3), is notice reasonable if
given to the depositor's last known address? Team 4
feels that because precision is desirable with
respect to this part that "reasonable time" should be
defined specifically in terms of days, months, etc.

9.3 Section 733(b). Team 4 suggests that the words "If
the depositary intends to retire, resign or become an
active," should be deleted in its entirety. The
issue in this case is why is it necessary to fit into
a particular category. Further, it would seem pre-
ferable that, if you could not contact the client,
then the provisions of subparagraph (b) would apply.
However, the prior notice required under subsection
(a) is desirable, and every effort should be made to
locate the client in order to provide such notice.
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10‘

Section 733(c). After the word "partner" there
should appear the word ", shareholder,". Further,
does the perscnal representative include a trustee?
Team 4 feels that it would be clearer to include
after "personal representative" "or the person in
possession of the decedent!s property".

Should an attorney be able to "sell" existing estate
planning documents? Do the ethical considerations
differ from those involved in simply selling a prac-
tice?

Another consideration: when a practice is trans-
ferred to another attorney depositary, should the
State Bar be notified? Although some expense would
be involved, such registration certainly would be a
public service.

As required by good legal practice, and by many
insurance carriers, how does a transferee do a con-
flict of interest check?

Still another issue: Does the privileged communica-
tion transfer to a new depositary? Team 4 believes
that the answer should be yes, but that the statute
should be clarified.

Section 734. Termi ion b ogita After De
Depositor.

10.1

10.2

10.3

10.4

Team 4 suggests that the provisions of subsections
(a) and (b) be changed so that (a) becomes (b), and
{b) becomes (a).

Further, Team 4 believes that it may be helpful to
say that, under subsection (b}, that a depositary may
terminate a deposit only by depositing the documents
with the court as provided in Section 8200.

Under subsection (a), the guestion arises as to when
and to whom such documents as Powers of Attorney
should be delivered.

Finally, under subsection (a), Team 4 believes that
the words "if the document is a trust, then personal
delivery of the document either (1) to the Clerk of
the Superior Court in the proper county for the com-
mencement of a proceeding under Division 9," should
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be deleted. The document should be delivered to the
current or successor-named trustee as opposed to the
court.

Thank you for your consideration. If Team 4 may be of further
assistance, please do not hesitate to contact us.

Cordially,

N Snyn £ Ballsun

KATHRYN A. BALLSUN
A Member of

STANTON AND BALLSUN
A Law Corporation

KAB/mkr

cc: Irwin Geldring, Esq.
Valerie Merit, Esq.
Mike Vollmer, Esq.
Terry Ross, Esg.
Harley Spitler, Esq.
Lloyd Homer, Esq.
Bruce S. Ross, Esd.
Barbara Miller, Commissioner
James Willett, Esdq.
clark Byam, Esq.




